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Introduction 

 

In 2015, the system of detaining asylum seekers in the UK known as the Detained Fast 

Track (DFT) was found to be unlawful by the Court of Appeal in the case of Lord 

Chancellor v Detention Action [2015] EWCA Civ 840. This landmark decision came after 

multiple court challenges, primarily brought by charity Detention Action, arguing that 

the DFT system was inherently unfair. Among the key reasons for this judgment were 

the rapid speed of the DFT which limited asylum applicants’ access to legal 

representation, the lack of flexibility in the process and the failure to identify vulnerable 

people who were at risk of harm in detention. As a result the DFT was suspended.  

 

Shortly after the suspension, the Home Office again began to detain asylum seekers to 

process their cases under the new system of Detained Asylum Casework (DAC). The 

Home Office’s current position is that the DFT has not been re-instated, and that DAC is 

not a policy but an asylum processing system for those already in detention when 

claiming asylum. The legality of DAC has been challenged in several court cases, and to 

date the courts have found that DAC is lawful and is different to the DFT. Certainly there 

are differences between the DFT and DAC; DAC applies different detention criteria and 

runs at a slower pace allowing earlier access to legal representation. However, 

practitioners report concerns about failures to identify and release vulnerable asylum 

applicants from detention, and long delays in decision making keeping asylum 

applicant’s unnecessarily detained. These concerns raise the question of whether DAC is 

actually sufficiently different from the DFT and, if not, whether DAC may also be 

unlawful. 
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This dissertation will begin by setting out a methodology and examining the literature 

that already exists on this subject, before giving a detailed analysis of how the DFT 

operated and why it was found to be unlawful. This analysis will allow DAC to be 

compared. Focusing on the criteria for assessment of an inherently unfair system set out 

in Lord Chancellor v Detention Action, the dissertation will set out how DAC operates and 

how it compares to DFT. Conclusions will then be drawn on the similarities and 

differences between the DFT and DAC to assess whether DAC repeats any of the 

unfairness that made the DFT unlawful. Finally, consideration will be made of other 

reasons DAC may be considered unlawful and offer recommendations for strategic 

litigation approaches or advocacy points for improvements. 

 

Methodology 

 

This dissertation will apply a comparative approach, comparing the aspects of the DFT 

found to be unlawful with the current policy to assess whether or not DAC is also 

unlawful. 

 

The basis for this comparison will be case law, applying the criteria provided in Lord 

Chancellor v Detention Action to assess when a system is inherently unfair, and looking 

at the legal challenges that have been brought against DAC so far.  

 

The Home Office’s position on DAC has been assessed through their published guidance 

and information. Unfortunately, it was not possible to conduct an interview with anyone 

at the Home Office on this subject. Several Freedom of Information Act Request have 

been made to the Home Office, though no responses had yet been received at the time of 

writing. However, discussions in parliament and statements from ministers have been 

considered.  

 

The perspectives of legal practitioners representing asylum applicants in DAC have 

been gathered through a number of interviews and correspondence with lawyers and 

caseworkers, including practitioners from Wilsons Solicitors LLP, Duncan Lewis, 

LUPINS, Howe + Co, Barnes Harrild & Dyer Solicitors, and Lamb Building Chambers. As 

these practitioners kindly agreed to be interviewed on an informal basis, their 
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comments have been anonymised. Practitioner texts and journals have also been 

consulted. 

 

Interviews have not been conducted with any current or former immigration detainees 

for this dissertation. This is partly due to the limited time constraints of this project, 

partly due to the legal focus of the work, and partly to avoid any unnecessary trauma for 

those who have been directly affected by DAC. Nonetheless, the impact of DAC on 

individual asylum applicants remains the motivation for conducting this research. 

 

Literature review 

 

The current literature on the topic of DFT and DAC comprises mainly case law, Home 

Office guidance documents, practitioner texts, journal articles and reports. 

 

The DFT operated for almost a decade, and there is a significant amount of literature on 

the policy. The Home Office guidance on DFT, such as Detained Fast Track Processes, 

provides a useful basis for understanding how the DFT was intended to operate.1 The 

Home Office also provides useful annual statistics, and detailed reports by organisations 

such as Detention Action, ILPA and AIDA which give detailed information on how DFT 

operated.2  

 

On the suspension of the DFT, the Detention Action judgments, particularly Lord 

Chancellor v Detention Action, give a detailed analysis of how DFT worked and why it 

                                                           
1 Home Office, ‘Asylum Process Guidance, Detained Fast Track Processes’ (Home Office, Archived on 15 Jan 
2016), < 
http://webarchive.nationalarchives.gov.uk/20160115053615/https://www.gov.uk/government/publications
/detained-fast-track-processes-instruction> accessed 1 September 2019, section 2.2.3. 
2 Home Office, ‘UKVI and Immigration Enforcement, National Statistics, Immigration statistics October to 
December 2013’ (Home Office, 27 February 2014) < 
https://www.gov.uk/government/publications/immigration-statistics-october-to-december-
2013/immigration-statistics-october-to-december-2013#asylum-> accessed 5 August 2018; Detention Action, 
‘Fast Track to Despair’ (Detention Action, 2011) < http://detentionaction.org.uk/timelimit/publications > 
accessed 5 August 2018, p 11; AIDA Asylum Information Database, ‘Country Report: The United Kingdom’ 
(AIDA, 2014) <http://www.asylumineurope.org/reports/country/united-kingdom> accessed 4 August 2018, p 
37; Immigration Law Practitioners Group, ‘The Detained Fast Track Process: A Best Practice Guide’ (ILPA, 1 
January 2008,) <http://www.ilpa.org.uk/resource/13264/ilpa-the-detained-fast-track-process-a-best-
practice-guide> accessed 8 July 2018, p 9. 

https://www.gov.uk/government/publications/immigration-statistics-october-to-december-2013/immigration-statistics-october-to-december-2013#asylum-
https://www.gov.uk/government/publications/immigration-statistics-october-to-december-2013/immigration-statistics-october-to-december-2013#asylum-
http://detentionaction.org.uk/timelimit/publications
http://www.asylumineurope.org/reports/country/united-kingdom
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was unlawful.3 There are also a number of detailed practitioner articles on the 

suspension of the DFT.4 

 

Regarding DAC, there is not one set Home Office policy document, but rather guidance is 

split across a number of different documents.5 These have largely replaced the earlier 

transitional guidance.6 Case law such as Hossain and others v Secretary of State for the 

Home Department and The Queen of the Application of TH (Bangladesh) and others, v 

Secretary of State for the Home Department show how the courts have considered 

challenges to DAC as a system.7 In addition, reports by Amnesty International and 

former Prisons Ombudsman Stephen Shaw highlight the challenges for DAC detainees.8 

Relatively few academic pieces have been written on the lawfulness of DAC due to its 

newness, leaving a gap that this dissertation hopes to address. 

 

 

 

 

                                                           
3 Lord Chancellor v Detention Action [2015]EWCA Civ 840. 
4 Catherine Briddick, ‘Case Comment The Lord Chancellor v Detention Action’ (2015) J.I.A.N.L., 29(4), 386; 
Alison Harvey, ‘Detained fast-track suspended’ (2015) J.I.A.N.L., 29(3), 253. 
5 These include: Home Office, ‘Asylum screening and routing, Version 1.0’ (Gov.uk, 11 April 2018) < 
https://www.gov.uk/government/publications/asylum-screening-and-routing> accessed 15 July 2018; Home 
Office, ‘Asylum claims in detention, Version 4.0’ (Gov.uk, 18 September 2017) < 
https://www.gov.uk/government/publications/asylum-claims-in-detention> accessed 20 July 2018; Home 
Office, ‘Adults At Risk in Immigration Detention’ (Gov.uk, July 2018), 
<https://www.gov.uk/government/publications/adults-at-risk-in-immigration-detention> accessed 30 July 
2018. 
6 Earlier transitional guidance was found in: Home Office, ‘Detention: interim Instruction for cases in detention 
who have claimed asylum, and for entering cases who have claimed asylum into detention, Version 2.0’ 
(National Archive, 16 July 2015) , 
http://webarchive.nationalarchives.gov.uk/20151014184324/https://www.gov.uk/government/uploads/sys
tem/uploads/attachment_data/file/446421/Asylum_in_detention_-_interim_Instruction_V2.pdf> accessed 5 
August 2018; Home Office, ‘Enforcement Instructions and Guidance: Chapter 55’ (National Archives, 12 June 
2017) < 
http://webarchive.nationalarchives.gov.uk/20171012005552/https://www.gov.uk/government/publications
/chapters-46-to-62-detention-and-removals> accessed 17 August 2018. 
7 Hossain and others v Secretary of State for the Home Department [2016] EWHC 1331 (Admin); The Queen of 
the Application of TH (Bangladesh) and others, v Secretary of State for the Home Department [2016] EWCA Civ 
85. 
8 Amnesty International, ‘A Matter of Routine: The Use of Immigration Detention in the UK’ (Amnesty 
International, December 2017) < https://www.amnesty.org.uk/resources/matter-routine-use-immigration-
detention-uk-0> accessed 6 August 2018, p 27; Stephen Shaw, ‘Review into the Welfare in Detention of 
Vulnerable Persons A report to the Home Office by Stephen Shaw, Presented to Parliament by the Secretary of 
State for Home Department by Command of Her Majesty’ (Gov.uk, January 2016) < 
https://www.gov.uk/government/publications/review-into-the-welfare-in-detention-of-vulnerable-persons> 
accessed 19 August 2018, pp 83-85. 
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Part One – Analysing the DFT and its Fall 

The Detained Fast Track was a controversial policy designed to accelerate the 

processing of asylum cases. The system was suspended in 2015 following a group of 

successful legal challenges to its lawfulness. 

A thorough assessment of DFT is crucial to allow the current system of Detained Asylum 

Casework to be properly compared and assessed. This section examines how DFT came 

to be, how it worked, and why it was ultimately found to be unlawful.  

1. The History of the DFT 

In 2000, a pilot began detaining asylum seekers to fast track their asylum cases.9 At the 

time, asylum applications were at a record high, with nearly 7000 applications each 

month between July and September 1999 marking a 60% increase on the previous 

year.10 The trial was launched at Oakington Immigration Removal Centre, detaining 

male asylum seekers on the basis that their claims could be decided quickly.11  

In September 2001, this trial was successfully challenged in the case of Saadi, with the 

High Court finding that detention to accelerate asylum procedures at Oakington was a 

breach of the Article 5 right to liberty.12 However, the Home Office appealed and both 

the Court of Appeal and the House of Lords found that the policy did not breach Article 

5.13 Eventually, in 2008, the case was considered by the European Court of Human 

Rights in Saadi v UK., who confirmed that policy of detention to accelerate asylum 

procedures did not breach article 5, particularly because of the relaxed conditions at 

Oakington.14 

Shortly after the House of Lords found fast tracking to be lawful, a further fast track 

pilot was introduced in 2003 at Harmondsworth Immigration Removal Centre.15 This 

                                                           
9 Immigration Law Practitioners Group, ‘The Detained Fast Track Process: A Best Practice Guide’ (ILPA, 1 
January 2008,) <http://www.ilpa.org.uk/resource/13264/ilpa-the-detained-fast-track-process-a-best-
practice-guide> accessed 8 July 2018, p 9. 
10 Detention Action, ‘Briefing: The Detained Fast Track’ (Detention Action, February 2013) 
<http://detentionaction.org.uk/wordpress/wp-content/uploads/2011/10/DFT-briefing-final-February-2013.pdf> 
accessed 9 July 2018, p 12. 
11 Supra note 9: “ILPA”, p 9. 
12 Supra note 10: “Detention Action, Briefing”, pp 13-14; Saadi v. United Kingdom, Application No. 13229/03; Council 
of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as amended by 
Protocols Nos. 11 and 14, 4 November 1950, ETS 5. 
13 Supra note 10: “Detention Action, Briefing”, pp 13-14. 
14 Saadi v. United Kingdom, Application No. 13229/03; Detention Action, ‘Fast Track to Despair’ (Detention Action, 
2011) < http://detentionaction.org.uk/timelimit/publications > accessed 5 August 2018, p 14. 
15 Supra note 9: “ILPA”, p 9. 

http://detentionaction.org.uk/wordpress/wp-content/uploads/2011/10/DFT-briefing-final-February-2013.pdf
http://detentionaction.org.uk/timelimit/publications
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was challenged in R (Refugee Legal Centre) v Secretary of State for the Home Department 

due to the short time frame in which asylum seekers were only allowed access to a legal 

representative on the same day as the asylum interview, meaning that asylum seekers 

did not have a fair opportunity to put forward their claims.16 Both the High Court and 

the Court of Appeal found that the system was not inherently unfair, but that any 

shorter timeframes would be hard to justify.17 The Court of Appeal also highlighted that 

there was a need for a written policy on flexibility.18 In response, the Home Office 

released the Operational Instruction on Flexibility.19 

In 2005, fast track asylum proceedings were extended to Yarls Wood Detention Centre 

and used on female asylum seekers for the first time.20 In the same year, the Home 

Office announced their 2005 Suitability Criteria for Detained Fast Track, widening the 

scope of people who could be detained to asylum seekers of all nationalities.21 

The political support for fast track detention continued to grow, and the UK government 

announced an aim that 30% of all asylum claims would be processed in detention.22 The 

policy was spread across the remaining detention centres, and officially launched as 

part of the New Asylum Model in 2006.23 By 2012, 2,482 asylum seekers were 

processed under DFT, and 4,286 in 2013.24  

2. The Operation of the Detained Fast Track 

The operation of the DFT was set out initially in the Asylum and Immigration Tribunal 

(Fast Track Procedure) Rules 2005,25 and amended under the Tribunal Procedure 

(First-tier Tribunal) (Immigration and Asylum Chamber) Rules 2014.26  

The main aim of the DFT was to process cases as quickly as possible. The rules provided 

for the fast track to operate separately from the normal timelines for processing asylum 

                                                           
16 Detention Action, ‘Fast Track to Despair’ (Detention Action, 2011) 
<http://detentionaction.org.uk/timelimit/publications> accessed 5 August 2018, p 14. 
17 R (Refugee Legal Centre) v Secretary of State for the Home Department [2004] EWCA Civ 1481. 
18 Id. 
19 Supra note 16: Detention Action, Fast Track to Despair, p 14. 
20 Supra note 9: “ILPA”, p 9. 
21 Supra note 16: Detention Action, Fast Track to Despair, p 13. 
22 Id. 
23 Supra note 9: “ILPA”, p 9. 
24 AIDA Asylum Information Database, ‘Country Report: The United Kingdom’ (AIDA, 2014) 
<http://www.asylumineurope.org/reports/country/united-kingdom> accessed 4 August 2018, p 36. 
25 The Asylum and Immigration Tribunal (Fast Track Procedure) Rules 2005 No.560(L.12). 
26 The Tribunal Procedure (First-tier Tribunal) (Immigration and Asylum Chamber) Rules 2014 (SI 2014 No 2604). 

http://www.asylumineurope.org/reports/country/united-kingdom
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cases, and with significantly shorter deadlines. 27 The detailed operation of the DFT will 

be examined part by part. 

a) Selection Procedures for Asylum Applicants Suitable for DFT 

Asylum applicants were selected for detention and processing under the DFT policy on 

the basis that their claims could be decided quickly. This was significantly different from 

the standard approach to immigration detention, where the Home Office needed a 

reason under chapter 55 of the Enforcement Instructions and Guidance (the EIG) to 

detain.28 Those reasons given in the EIG did not apply to the DFT; to quote Home Office 

policy, when deciding whether to detain under DFT it was “not necessary for removal to 

be imminent or for there to be an absconding risk to detain.”29 The assessment was only 

whether the case was capable of being decided quickly. 

The Home Office’s Asylum Process Guidance: Detained Fast Track Processes outlined that 

cases could be considered quickly in any one of the following four summarised 

situations: 

1. Where it appeared likely that no further enquiries would be needed to 

corroborate the claim; 

2. Where it appeared likely the claim could be considered under DFT timescales; 

3. Where there were no documents requiring translation; or, 

4. Where the case was likely to be certified as clearly unfounded.30 

In addition, the Asylum Process Guidance: Detained Fast Track Processes stated that the 

following cases were not suitable for detention: 

1. Women 24 or more weeks’ pregnant; 

2. Children; 

3. Those with disabilities that could not be managed in detention; 

4. Those with medical conditions that could not be managed in detention; 

5. Those without mental capacity to understand the asylum process; 

                                                           
27 Catherine Briddick, ‘Case Comment The Lord Chancellor v Detention Action’ (2015) J.I.A.N.L. 2015, 29(4), 
386 
28 Rory Dunlop, ‘Immigration Detention’, (2018) Westlaw Insight. 
29 Supra note 1: “Home Office, Detained Fast Track Processes”. 
30 Id. section 2.2. 
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6. Those with a reasonable grounds decision or conclusive grounds decision as a 

victim of trafficking; or, 

7. Those with independent evidence of being a victim of torture.31 

Despite these stated principles, the screening process under DFT was widely criticised 

for failing to adequately identify applicants with complex cases which could not be 

determined quickly and vulnerable applicants who were not suitable for detention.32  

Arguably, the screening interviews to select asylum cases to process under the DFT did 

not go into sufficient depth to make a fair assessment. In their 2014 Country 

Information Report, the European Asylum Information Database highlighted that the 

screening interview asked only basic questions on personal data and travel to the UK, 

meaning that the reasons for seeking asylum were not established and therefore the 

complexity of the case could not be established.33  

Criticisms were also made of failings to identify vulnerable people highlighted as 

unsuitable for detention in the Guidance. Detention Action reported that the short 

screening interviews made it very difficult for people to disclose torture or other 

trauma, and in many cases even where disclosures were made they were often still 

found suitable for DFT.34 

Incorrectly identifying cases as capable of quick processing under the DFT had a 

devastating impact on prospects of success. As found by the Institute for Voluntary 

Action Research, by 2013, DFT cases had a 99% rejection rate.35 To put this in context, 

the average refusal rate for cases both inside and outside detention was 63%.36 Given 

that the DFT figures with their high refusal rates were included in this figure, the 

average refusal rate for cases outside the DFT must have be significantly lower than 

63% indicating that rejection rates on the DFT were vastly disproportionate to the 

                                                           
31 Id. section 2.3 
32 Supra note 24: “AIDA”; Supra note 10: “Detention Action, Briefing”. 
33 Supra note 24: “AIDA”, p 34. 
34 Supra note 10: “Detention Action, Briefing”, p 2. 
35 Institute for Voluntary Action Research, ‘Detained Fast Track Litigation Case Study: Detention Action Using the law 
for social change’ (IVAR, November 2017) <http://detentionaction.org.uk/wordpress/wp-
content/uploads/2017/11/IVAR_Detention-Action-Report_26Oct_v5.pdf> accessed 30 August 2018, p 2. 
36 Home Office, ‘UKVI and Immigration Enforcement, National Statistics, Immigration statistics October to 
December 2013’ (Home Office, 27 February 2014) < 
https://www.gov.uk/government/publications/immigration-statistics-october-to-december-
2013/immigration-statistics-october-to-december-2013#asylum-> accessed 5 August 2018 

http://detentionaction.org.uk/wordpress/wp-content/uploads/2017/11/IVAR_Detention-Action-Report_26Oct_v5.pdf
http://detentionaction.org.uk/wordpress/wp-content/uploads/2017/11/IVAR_Detention-Action-Report_26Oct_v5.pdf
https://www.gov.uk/government/publications/immigration-statistics-october-to-december-2013/immigration-statistics-october-to-december-2013#asylum-
https://www.gov.uk/government/publications/immigration-statistics-october-to-december-2013/immigration-statistics-october-to-december-2013#asylum-
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average and indicates serious failings in properly identifying cases capable of being 

decided quickly.  

b) Time Scales for Processing Cases on the DFT 

The timescales on the DFT were exceptionally fast. The following chart, produced by 

Detention Action in their 2011 report Fast Track to Despair, summarises the Home 

Office’s intended deadlines for handling a DFT case: 

Day 1:  Arrival at Harmondsworth IRC. Legal representative visit  

Day 2:  Legal representative visit (if not on Day 1) and substantive interview  

Day 3:  Service of initial decision by UKBA. If granted, released from detention  

Day 5:  If refused, final day in which to appeal to First-Tier Tribunal  

Day 9:  Appeal hearing  

Day 11:   Determination from appeal hearing. If granted, UKBA considers whether 

to appeal. If not, released from detention  

Days 13–21: If appeal refused, reconsideration and further appeals on a point of 

law possible at the Upper Tribunal and outside the Immigration and Asylum 

Chamber  

Day 22:  All appeal rights exhausted.37 

 

Following the challenge in R (Refugee Legal Centre), the Home Office accepted that some 

flexibility must be allowed, and updated the Asylum Process Guidance, Detained Fast 

Track Processes to provide that “timescales are not rigid and must be varied when 

fairness or case developments require it”.38  

However, in reality very little flexibility was available. The following section, taken from 

the Home Office’s 2005 Operational Instruction on Flexibility outlined the approach 

decision makers on the fast track should take when a representative asked for 

additional time (over the one day allowed) to file further evidence: 

                                                           
37 Supra note 16: Detention Action, Fast Track to Despair, p 11. 
38 Supra note 1: “Asylum Process Guidance”. 
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In most circumstances, it will not be appropriate to delay the interview because the 

timetable for the Fast Track process should have already afforded both the 

applicant and the representative sufficient time to prepare.39 

The impact of these tight timescales were worsened by the Home Office strictly 

imposing deadlines on the asylum seeker but failing to keep to its own deadlines, in 

what some groups labelled a  “stop-start-stop” approach. 40 Applicants routinely waited 

two weeks to one month in detention before the DFT process was even initiated during 

which time they had no access to legal advice.41 When the process was commenced only 

one day was allowed to prepare for the asylum interview. Then, though a decision 

should have been received the following day, in practice 71% of applicants waited over 

two weeks.42 When the decision came, the applicant had only two days to submit an 

appeal. If the appeal was refused, they would then continue to be held in detention for 

an average of 58 days waiting for removal.43 This combination meant that asylum 

seekers both lost the chance to adequately present their cases and suffered 

unnecessarily lengthy periods in detention. 

c) Access to Legal Representation on the DFT 

Those detained under the DFT had very limited access to legal advice. Applicants were 

limited to representation by firms of solicitors with DFT contracts, and ‘substantial 

dissatisfaction’ was reported with the quality of some of the legal representation 

available. 44 Ahead of the asylum interview, most met their solicitor for only a few 

minutes; an inadequate period to take instructions on a detailed asylum claim. 45  

At appeal stage, 63% of asylum seekers under the DFT were unrepresented. 46 For those 

appellants who did have representation, an academic article by Catherine Briddick 

highlighted that their lawyers had only seven days in which to: 

                                                           
39 Home Office, ‘Operational Instruction on Flexibility’, April 2005, available at Appendix 1 of: Immigration Law 
Practitioners Group, ‘The Detained Fast Track Process: A Best Practice Guide’ (ILPA, 1 January 2008,) 
<http://www.ilpa.org.uk/resource/13264/ilpa-the-detained-fast-track-process-a-best-practice-guide> accessed 8 
July 2018 
40 Supra note 16: Detention Action, Fast Track to Despair, p 21. 
41 Id. pp 3-4. 
42 Supra note 24: “AIDA”, p 35. 
43 Supra note 16: Detention Action, Fast Track to Despair, pp 3-4. 
44 Supra note 24: “AIDA”, p 35. 
45 Id. 
46 Id. 
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…check that the appellant is lawfully detained and make representations if the 

general detention criteria have not been properly applied; to apply for bail; to 

take instructions on the refusal decision; to prepare the appellant's statement; to 

instruct any expert required (such as an anthropologist or specialist in trauma); 

and, where appropriate, to apply for the case to be taken out of the DFT.47 

The limitations on access to legal representation meant that most asylum seekers were 

ill-prepared for their asylum interview and for their appeal hearing. Again, the effects of 

this are apparent in the statistic that 99% of claims in the DFT were refused.  

 

3. How the DFT was Successfully Challenged and Suspended 

 

The DFT fell after almost a decade due to a number of successful court challenges. These 

were orchestrated by Detention Action, supported by a coalition of law firms and 

charities.48 

The first challenge was brought in the High Court in 2013, arguing that the DFT was 

unlawful because it failed to identify and release vulnerable people.49 Mr Justice Ousely 

found that the DFT had a number of serious failings and was operating unlawfully in 

respect of vulnerable people who did not have sufficient access to lawyers, but he 

stopped short of suspending it.50  

In response the Home Office introduced a number of changes, including allocating 

lawyers four days before asylum interviews.51  

Detention Action appealed in 2014, arguing that the DFT should have been suspended 

after it was found unlawful, and also introducing a new challenge against the detention 

of asylum seekers awaiting appeal where there was no risk of absconding.52 The Court 

                                                           
47 Supra note 27: “Catherine Briddick”. 
48 These cases were: R (Detention Action) v SSHD[2014]EWHC 2245 (Admin), 9 July 2014; R (Detention Action) v 

SSHD[2014]EWHC 2525 (Admin), 25 July 2014; R (Detention Action) v SSHD[2014]EWCA Civ 1270, 9 October 2014; 

R (Detention Action) v SSHD[2014]EWCA Civ 1634, 16 December 2014; R (Detention Action) v FTT, UT and Lord 

Chancellor[2015]EWHC 1689 (Admin), 12 June 2015; Lord Chancellor v Detention Action [2015]EWCA Civ 840, 29 
July 2015. 
49 R (Detention Action) v SSHD[2014]EWHC 2245 (Admin). 
50 Supra note 35: “Detained Fast Track Litigation Case Study”, p 3. 
51 Charlotte Kilroy, Immigration detention in the UK recent developments, (September 2015) Legal Action Magazine p 
16-18. 
52 Supra note 35: “Detained Fast Track Litigation Case Study”, p 3. 



12 

 

of Appeal refused to suspend DFT but found it was indeed unlawful to detain asylum 

seekers awaiting appeal who did not pose an absconding risk.53 

In response the Home Office accepted that appeal cases without an absconding risk 

should not be detained, but charities reported that very few people were released.54 

In January 2015 Detention Action brought a new case challenging the Fast Track Rules. 

Mr Justice Nichol found that the Fast Track Rules were ‘structurally unfair’ and put the 

applicant at ‘serious procedural disadvantage’ because of the very tight time frames 

imposed.55 He also noted that this unfairness was heightened by the fact that the Home 

Office restricted time for appellants to make their appeals to its own advantage.56 Nicol J 

quashed the rules, but granted a stay pending the Home Office’s appeal to the Court of 

Appeal.57  

In July 2015, the Home Office suspended the entire DFT. Speaking in parliament, then 

Immigration Minister James Brokenshire said that following the legal challenges the 

government had decided to ‘temporarily suspend’ DFT. He highlighted that the 

government supported accelerated asylum proceedings to ‘offer good value to the tax 

payer’ and deter ‘spurious’ claims, and confirmed that: 

…the Government remains committed to the principles of a detained fast track 

system and will re-introduce one as soon as we are satisfied the right structures 

are in place to ensure it operates as it is supposed to.58 

In July 2015, the Court of Appeal heard the Home Office’s appeal against the decision of 

Mr Justice Nichols. In a judgment prepared by the Master of the Rolls and confirmed by 

Lord Justice Briggs and Lord Justice Bean, the court found that the Fast Track Rules and 

DFT policy were unlawful.59 At paragraph 27 of their judgement they provided a 

summary of principles to be considered in assessing whether such a system is lawful: 

                                                           
53 R (Detention Action) v SSHD[2014]EWCA Civ 1634. 
54 Supra note 35: “Detained Fast Track Litigation Case Study”, p 3. 
55 R (Detention Action) v FTT, UT and Lord Chancellor[2015]EWHC 1689 (Admin); Supra note 35: “Detained Fast 
Track Litigation Case Study”, p 3. 
56 Supra note 27: “Catherine Briddick” 
57 Supra note 35: “Detained Fast Track Litigation Case Study”, p 3. 
58 James Brokenshire, ‘Asylum: Written statement - HCWS83 Made by: James Brokenshire (The Minister of State for 
Immigration)’ (Parliament, 02 July 2015), <https://www.parliament.uk/business/publications/written-questions-
answers-statements/written-statement/Commons/2015-07-02/HCWS83/>  accessed 14 July 2018. 
59 Lord Chancellor v Detention Action [2015]EWCA Civ 840. 
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(i) in considering whether a system is fair, one must look at the full run of 

cases that go through the system;  

(ii) a successful challenge to a system on grounds of unfairness must show more 

than the possibility of aberrant decisions and unfairness in individual cases;  

(iii) a system will only be unlawful on grounds of unfairness if the unfairness is 

inherent in the system itself; 

(iv) the threshold of showing unfairness is a high one;  

(v) the core question is whether the system has the capacity to react 

appropriately to ensure fairness (in particular where the challenge is 

directed to the tightness of time limits, whether there is sufficient flexibility 

in the system to avoid unfairness); and 

(vi) whether the irreducible minimum of fairness is respected by the system and 

therefore lawful is ultimately a matter for the courts. 60  

The court highlighted that although a high threshold is required to meet these criteria, 

’only the highest standards of fairness will suffice in the context of asylum appeals.61 

Applying these criteria to the DFT system, they found that it was inherently unfair and 

ultra vires section 22 of the Tribunal Courts and Enforcement Act 2007, which gave 

power to produce tribunal rules but imposed the conditions that such rules must be fair 

and accessible and allow cases to be handled quickly and efficiently.62 They noted that 

the short timescales for appeal meant that lawyers did not have time to take adequate 

instructions, source evidence or present a full case.63 They also found that although 

adjournment was technically possible, in practice it was procedurally unfair as there 

was no case management hearing, meaning that appellants had to argue for 

adjournment by presenting the gaps in their case but then also be ready to argue the 

strengths of their case immediately to the same judge should the adjournment be 

refused.64 The judgment concluded that ‘justice and fairness should not be sacrificed on 

the altar of speed and efficiency.’ The Home Office was refused permission to appeal to 

the Supreme Court.65 

                                                           
60 Lord Chancellor v Detention Action [2015]EWCA Civ 840 
61 Lord Chancellor v Detention Action [2015]EWCA Civ 840 
62 Tribunal Courts and Enforcement Act 2007. 
63 Lord Chancellor v Detention Action [2015]EWCA Civ 840, para 38 
64 Lord Chancellor v Detention Action [2015]EWCA Civ 840,para 41 
65 Dr Helen O’Nions, ‘Human Rights Round Up Solicitors’ (2016) Solicitors Journal 160 (8), pp 30-31. 
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Following this decision, the DFT was confirmed as having been unlawful. All asylum 

applicants whose cases had been processed under 2014 Fast Track Rules (who 

remained in the country) could apply for their appeal decisions to be set aside.66 For 

those with asylum appeals heard under the 2005 Fast Track Rules, the Detention Action 

finding did not have any immediate impact. It wasn’t until 2017, in the High Court case 

of R (TN & US) v Secretary of State that the 2005 rules were also found ultra vires.67 

Ousely J did not quash all decisions made under the 2005 rules, but found that those 

affected could also apply to have decisions set aside.68 

The finding that the DFT was an unlawful policy made a great impact on both asylum 

seekers and the legal community.  Arguably, before the Detention Action cases no one 

had had time to truly understand the process and flaws of the DFT because of the sheer 

speed of work required for their clients.69 The success of the challenges was attributed 

greatly to Detention Action’s perseverance, along with the coalition approach of 

multiple law firms, chambers and charities coming together to share experience.70  

 

Part Two - Comparing DAC with the DFT 

 

Shortly after the DFT was suspended, it was replaced by DAC. Some consider DAC a 

mere rebranding of the DFT, or a ‘phoenix-like… emergence from the ashes’.71 The 

Home Office however consider it to be wholly different, and the courts have so far 

agreed that DAC ‘is not the DFT’.72 

This section will briefly set out how DAC operates before drawing direct comparisons 

between it and the DFT to assess whether DAC should also be considered unlawful 

using the criteria established in Detention Action v Lord Chancellor. 

 

 

                                                           
66 Supra note 35: “Detained Fast Track Litigation Case Study”, p 4. 
67 R (TN & US) v Secretary of State [2017] EWHC 59 Admin. 
68 Richard Young, After Effects of the Asylum Process (2017) Solicitors Journal, 161 (9), p 31. 
69 Supra note 51: “Immigration detention in the UK recent developments”. 
70 Id. 
71 Alison Harvey, ‘Immigration detention in the UK: recent developments’ (2016) J.I.A.N.L., 30(3), 222. 
72 Hossain and others v Secretary of State for the Home Department [2016] EWHC 1331 (Admin), para 133 
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a) What is DAC? 

Detained Asylum Casework is portrayed by the Home Office not as a policy in itself, but 

merely as the regular processing of asylum cases while applicants are in detention. It 

was only following the High Court decision in Hossain, and confirmed by the Court of 

Appeal in TH, that DAC was ruled to be a policy.73 There is not one set DAC guidance 

document produced by the Home Office, but it is referenced across multiple documents 

including Asylum Screening and Routing guidance, the Asylum Claims in Detention 

guidance, and the Adults at Risk in Immigration Detention guidance, amongst others.74 

Much of the guidance that applies to DAC also applies either to asylum applicants 

generally or to immigration detainees generally; very little of the guidance is DAC 

specific. 

 

In brief summary of the process, asylum applicants can detained under DAC if they are 

found to meet the general immigration detention criteria applied to all immigration 

cases. In considering if a person is suitable for detention, their vulnerabilities and the 

risk of harm caused by their detention are weighed against immigration concerns such 

as their risk of absconding. There are no set timescales for DAC cases to be processed, 

and cases should be processed in the same way as they would be if the asylum applicant 

was not detained.  

 

b) How does DAC Compare to the DFT? 

 

As set out in the above section on the DFT, the court in Lord Chancellor v Detention 

Action provided specific criteria for assessing the lawfulness of a detained asylum 

system at paragraph 27 of their judgement.75 In summary, these criteria require that the 

full run of cases be considered, not merely aberrant individual decisions.76 Unfairness 

needs to be shown to be inherent in the system itself, which requires meeting a high 

threshold, and assessment of whether the system has the capacity and flexibility to 

                                                           
73 Hossain and others v Secretary of State for the Home Department [2016] EWHC 1331 (Admin); The Queen of 
the Application of TH (Bangladesh) and others, v Secretary of State for the Home Department [2016] EWCA Civ 
85. 
74 Supra note 5. 
75 Lord Chancellor v Detention Action [2015]EWCA Civ 840, para 27. 
76 Id. 
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react to ensure fairness is material.77 Finally, the judgment found that whether fairness 

is respected is a matter for the courts.78 

Following Detention Action, the DFT was found to be inherently unfair because of the 

timescales imposed and lack of access to legal representation, but also because of how 

cases were selected for detention and failings to protect vulnerable people unsuitable 

for detention. Each of these issues will be compared with the DAC system to assess 

whether or not the new approach is also inherently unfair. 

 

i. The Criteria for Detention 

Under the DFT, the basis for detention was that a case was capable of being decided 

quickly. This criterion does not exist in DAC. Instead, asylum applicants are detained 

based on the general immigration detention criteria. 

The general powers of immigration detention are established in legislation. Schedule 2 

of the Immigration Act 1971 provides the power to detain persons liable for removal, 

section 62 of the Nationality Immigration and Asylum Act 2002 provides the power to 

detain those liable for removal, and schedule 3 of the Immigration Act 1971 and section 

36 of the UK Borders Act 2007 provide the power to detain those liable to deportation.79   

 

These legislative powers are moderated by case law, particularly the Hardial Singh 

principles.80 These were clarified in the Supreme Court decision of R. (on the application 

of Lumba) v Secretary of State for the Home Department at paragraph 22, which states: 

 

(i) the Secretary of State must intend to deport the person and can only use the 

power to detain for that purpose; 

(ii) the deportee may only be detained for a period that is reasonable in all the 

circumstances; 

                                                           
77 Id. 
78 Id. 
79 The Immigration Act 1971 (c 77); Nationality, Immigration and Asylum Act 2002 (c. 41); UK Borders Act 
2007. 
80 Supra note 28: “Westlaw”. 
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(iii) if, before the expiry of the reasonable period, it becomes apparent that the 

Secretary of State will not be able to expect deportation within a reasonable 

period, he should not seek to exercise the power of detention; 

(iv) the Secretary of State should act with reasonable diligence and expedition to 

expect removal.81 

 

Applying these powers, Home Office guidance Asylum Screening and Routing sets out 

when asylum applicants will be considered suitable for detention under DAC.82 At page 

73, the guidance states: 

 

Relevant considerations for detention include:  

• the likelihood of the person being removed  

• likely timescale of removal  

• whether the claimant has taken part in a determined attempt to breach the 

UK’s immigration laws  

• any history of absconding  

• any risk of offending or harm to the public  

• the person's ties with the UK.83  

 

In contrast to the DFT, these criteria do not make any express reference to whether a 

claim is capable of being decided quickly. This presents an issue of whether asylum 

applicants under DAC who have complex cases that will take longer to decide are now 

being detained. This could potentially make the DAC systemically unlawful, as per the 

Hardial Singh principles people must not be placed in immigration detention unless 

they will be removed within a reasonable period. Where a case is complex therefore, 

removal will not be possible in a reasonable time and the detention will be unlawful.  

 

Although there is no express policy on this, it does appear that some assessment of the 

likely speed with which a case can be determined remains under DAC. As set out above, 

                                                           
81 R. (on the application of Lumba) v Secretary of State for the Home Department [2011] UKSC 12; [2012] 1 
A.C.245 
82 Home Office, ‘Asylum screening and routing, Version 1.0’ (Gov.uk, 11 April 2018) < 
https://www.gov.uk/government/publications/asylum-screening-and-routing> accessed 15 July 2018. 
83 Supra note 82: “Asylum screening and routing”. 



18 

 

the detention criteria for DAC does include consideration of the likelihood and timescale 

for removal. In addition, the Asylum Screening and Routing guidance states that when 

deciding whether a person should be detained particular consideration should be given 

to whether the claim appears to be certifiable as clearly unfounded and whether the 

claim appears to be an attempt to ‘frustrate removal’.84 In principle, this suggests that 

those with cases likely to take longer should not be detained under DAC, just as they 

should not have been detained under the DFT. Notably, significant sections of the Home 

Office policies are redacted, allowing for the possibility that an unpublished policy exists 

on this point.   

 

Another key change in terms of suitability for detention is the Home Office’s stated 

presumption that most people suitable for DAC will already be detained at the time of 

their asylum claim. 85 The Home Office position is that DAC is predominantly used for 

people who have been detained for another immigration reason such as overstaying or 

transferred into immigration detention after a prison sentence prior to deportation.86 

This is a marked shift from the DFT, where many people were detained simply for 

claiming asylum. There are no published statistics on the numbers of people being 

processed under DAC who were not already in immigration detention at the time of 

claiming asylum claims. Practitioners report a marked decrease in applicants being 

detained for seeking asylum, with one practitioner interviewed reporting not having 

seen any such cases under DAC. A Freedom of Information Act request has been made to 

the Home Office requesting data on what proportion of asylum applicants processed 

under DAC are already in detention, but at the time of writing no response has been 

received. If however fewer asylum applicants are being detained simply as a result of 

their claims, this suggests an improvement under DAC from the time of the DFT in that 

fewer people overall are being considered suitable for detention. 

 

 

 

 

                                                           
84 Id. p 73. 
85 Supra note 82: “Asylum screening and routing”, p 82. 
86 Hossain and others v Secretary of State for the Home Department [2016] EWHC 1331 (Admin), paragraphs 
102-107. 
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ii. Timescales for Case Processing and Access to Legal Representation 

 

DAC is arguably most different to the DFT in the timescales involved with the asylum 

process. Unlike the DFT which moved at extreme speed with rigid timescales, DAC has 

greater flexibility and increased time for access to legal representation. In fact, as DAC 

has no published timescale it appears that cases are being excessively delayed and the 

new process is criticised by practitioners and charities for moving far too slowly. 

 

One area of marked improvement in timescales under DAC is increased time allowed for 

access to legal representatives. Whereas under the DFT legal representatives were often 

only able to meet their client for the first time on the day of the substantive interview, 

access has been improved under DAC. Under the Asylum Claims in Detention policy, 

asylum applicants in detention should be referred to a lawyer within one day of their 

induction interview, and they should not have a substantive asylum interview until at 

least five days after the legal referral has been made.87 In addition, after the interview 

the legal representative should have at least five days to prepare submissions, or longer 

if required and agreed.88 These time scales are in keeping with the processing of asylum 

cases outside of detention. Further, there is a focus on flexibility and mutually agreeing 

deadlines. 89 The practitioners interviewed for this dissertation generally reported that 

although meeting clients in detention had practical difficulties, there was normally 

sufficient time to prepare clients for interviews and to make submissions.  

 

However, in direct contrast to the excessive speed of the DFT, DAC is criticised for 

operating too slowly and for causing unnecessarily long periods of detention as a result. 

When DAC was first established, guidance in the Detention: interim Instruction for cases 

in detention who have claimed asylum, and for entering cases who have claimed asylum 

into detention stated that cases should be processed ‘as quickly as the circumstances of 

the case allow’ and that generally an asylum decision should be made within 28 days of 

the asylum application.90 However, this guidance has now been superseded by the 

                                                           
87 Home Office, ‘Asylum claims in detention, Version 4.0’ (Gov.uk, 18 September 2017) < 
https://www.gov.uk/government/publications/asylum-claims-in-detention> accessed 20 July 2018. 
88 Id. 
89 Id. 
90 Home Office, ‘Detention: interim Instruction for cases in detention who have claimed asylum, and for 
entering cases who have claimed asylum into detention, Version 2.0’ (National Archive, 16 July 2015) , 
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September 2017 Asylum Claims in Detention Policy.91 This policy gives no set timescales 

at all. 92 Without deadlines for case processing, it appears that asylum applicants are 

being unnecessarily kept in detention for significant periods of time. The slow pace has 

led some to question whether in fact DAC should be renamed the “Detained Slow 

Track”.93 In response to a recent Freedom of Information Request annexed to this 

dissertation, the Home Office have admitted that the average time to process a DAC case 

from claim to decision in 2017 was 143 days. This is over five times over the 28 day 

deadline in the now archived Interim Instruction. One practitioner interviewed reported 

a client waiting over a year for the DAC process to be concluded, in which time the client 

was kept in detention. As set out above, applying the Hardial Singh principles 

immigration detention is only lawful where there is a realistic prospect of removal 

within a reasonable period. The possible legal implications of this slow process are that 

in attempting to correct the unlawfulness of the speed and rigidity of the DFT, DAC has 

in fact gone so far in the other direction that it risks being unlawful through 

systematically subjecting people to unlawful detention without a realistic prospect of 

removal in the near future. 

 

Overall it appears that DAC is wholly different to the DFT with regard to timescales. 

However, it may be that DAC could actually be considered unlawful regardless of these 

differences because it is now so slow that people are being held in unnecessarily 

prolonged detention. Following the Detention Action criteria, assessing the lawfulness of 

DAC in this regard comes down to whether DAC has become so slow that it is inherently 

unfair, looking at the full run of cases not just aberrant individual cases. At present, no 

data is publicly available on the time taken to process DAC cases. Practitioners 

interviewed for this dissertation have all highlighted concerns in this regard, and a 

recent report by Amnesty International raised concerns about excessive lengths of 

detention.94 The House of Commons Home Affairs Committee has also raised concerns, 

                                                                                                                                                                                     
http://webarchive.nationalarchives.gov.uk/20151014184324/https://www.gov.uk/government/uploads/sys
tem/uploads/attachment_data/file/446421/Asylum_in_detention_-_interim_Instruction_V2.pdf> accessed 5 
August 2018. 
91 Supra note 87: “Asylum claims in detention”. 
92 Please note, none of the guidance documents referenced in this chapter give any set deadlines or 
expectations for the processing of DAC cases. 
93 Alison Harvey, ‘Immigration detention in the UK: recent developments’ (2016) J.I.A.N.L., 30(3), 222. 
94 Amnesty International, ‘A Matter of Routine: The Use of Immigration Detention in the UK’ (Amnesty 
International, December 2017) < https://www.amnesty.org.uk/resources/matter-routine-use-immigration-
detention-uk-0> accessed 6 August 2018, p 30. 

https://www.amnesty.org.uk/resources/matter-routine-use-immigration-detention-uk-0
https://www.amnesty.org.uk/resources/matter-routine-use-immigration-detention-uk-0
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highlighting excessive lengths of detention and noting that this needs to be monitored 

and time limits may need to be introduced.95 In many ways, this ties into the larger issue 

of the UK having no time limits for immigration detention. In researching this 

dissertation, a Freedom of Information Request was made requesting statistics on the 

average time from asylum application to asylum decision under DAC, but at the time of 

writing no response had been received from the Home Office. As such, this remains an 

area where more research is needed. While individual cases of prolonged DAC detention 

can be challenged as unlawful, it would need to be shown that a full run of cases are 

affected by delays for the entire DAC policy to be rendered unlawful on this basis. 

Should it be proven that asylum applicants under DAC are now systematically being 

held in detention for lengths of time that are not reasonable under the Hardial Singh 

principles, this would in likelihood render DAC unlawful for the exact opposite reason 

to its predecessor. 

 

iii. The Protection of Vulnerable People 

Of all the comparators between the DFT and DAC, arguably the least has changed in 

terms of how vulnerable people are identified and released from detention. Though the 

policy has changed in name and several extra safeguards have been added, little seems 

to have changed in substance. 

The Home Office’s current policy on this point is set out in Adults at Risk in Immigration 

Detention, a new guidance document published in July 2018 replacing the previous 

guidance in the Chapter 55 of the Enforcement Instructions and Guidance (EIG).96 This 

guidance applies to every person in immigration detention, not just to those cases being 

processed under DAC. The policy sets out risk indicators, required levels of evidence to 

demonstrate those indicators, and how the risks should be weighed against immigration 

objectives. 

                                                           
95 House of Commons Home Affairs Committee, ‘The Work of the Immigration Directorate, Sixth Report of 
Session 2016–17, HC151’ (Parliament, 2017) 
<https://publications.parliament.uk/pa/cm201617/cmselect/cmhaff/151/151.pdf> accessed 1 September 
2018. 
96 Home Office, ‘Adults At Risk in Immigration Detention’ (Gov.uk, July 2018), 
<https://www.gov.uk/government/publications/adults-at-risk-in-immigration-detention> accessed 30 July 
2018. 

https://publications.parliament.uk/pa/cm201617/cmselect/cmhaff/151/151.pdf
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Risk factors include: mental and physical health conditions; disabilities; having been a 

victim of torture or sexual or gender-based violence; having been trafficked; pregnancy; 

being over 70; being transgender or intersex; or, suffering from Post-Traumatic Stress 

Disorder.97 Two noticeable improvements from the previous policy are the addition of a 

further catch-all category for vulnerabilities outside the stated areas, and the removal of 

the requirement that detention would make certain conditions worse than they already 

are.98 The government had acknowledged that these changes were necessary following 

Stephen Shaw’s 2015 report into the detention of vulnerable people.99 

The policy’s stated objective is to “lead to a reduction in the number of vulnerable 

people detained and a reduction in the duration of detention before removal.”100 It also 

specifically states that where a person is found to be at risk, the presumption is that 

they will be released from detention.101 

However, under the policy any risk posed to the individual must be weighed against 

immigration requirements. These include public protection concerns such as criminal 

records and security threats and compliance concerns such as a risk of absconding, 

along with an assessment of the realistic timescale for removal.102 

This policy leads to three key issues: first, whether vulnerable people are being 

adequately identified; second, when they are identified whether they are being 

released; and third, if there are failings in individual cases are these of a level to amount 

to an inherently unfair system? 

a. Are Vulnerable People Being Adequately Identified? 

In many ways, the means of identifying vulnerable people has remained the same 

between the DFT and DAC. Identification is still largely based on the initial screening 

interview, the initial medical assessment and any later concerns that may be reported. 

                                                           
97 Id. pg 7 
98 By comparison to the EIG, available at: Home Office, ‘Enforcement Instructions and Guidance: Chapter 55’ 
(National Archives, 12 June 2017) < 
http://webarchive.nationalarchives.gov.uk/20171012005552/https://www.gov.uk/government/publications
/chapters-46-to-62-detention-and-removals> accessed 17 August 2018. 
99 Supra note 95: “House of Commons Home Affairs Committee”; Susanna Willcox, ‘Revisiting the first Shaw 
Review’ (The Detention Forum, 4 June 2018) <http://www.detentionforum.org.uk/revisiting-the-first-shaw-
review/> accessed 19 August 2018. 
100 Supra note 96: “Adults at Risk”pg 5 
101 Id. 
102 Supra note 96: “Adults at Risk”, p 9. 
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In some respects, the screening assessment for DAC does appear to have greater 

safeguards than its predecessor under the DFT. Home Office guidance Asylum and 

Routing Decisions sets out the screening process.103 The guidance states that officers 

must ask specific questions about possible vulnerabilities and be mindful of any 

vulnerabilities which may be apparent from a person’s demeanour even if they are not 

disclosed.104 The guidance continues that any concerns must be carefully noted on the 

file, including if the applicant presents as withdrawn or upset.105 In addition, applicants 

considered suitable for detention must also be assessed by the ‘Detention 

Gatekeeper’.106 This appears to be a new safeguarding position designed to further 

assess suitability for detention, although the term ‘gate-keeper’ was sometimes used 

under the DFT to refer to screening process at the Asylum Intake Unit.107 At least in 

written policy this focus on identifying vulnerabilities and the addition of an extra 

safeguard level appears to be an improvement. 

Despite these improvements, practitioners continue to have concerns about the 

screening process under DAC and its ability to identify vulnerable people in practice. 

One practitioner highlighted that most asylum applicants will not have received any 

legal advice before their screening interview and may not understand the importance of 

disclosing vulnerabilities. Other practitioners questioned the training and turnover of 

Home Office staff conducting screening and whether vulnerabilities were actually being 

noticed and acted on.  

In particular, many practitioners were critical of the Home Office’s perceived inability to 

identify potential victims of trafficking. Notably, the screening interview does not ask 

applicants to tell their story but only to give biodata, their route to the UK and a brief 

summary of their fear of return.108 For those who may have been trafficked, their 

experience may not be apparent in this brief screening. Further, even where trafficking 

is wholly apparent, practitioners report that the Home Office regularly fails to pick up 

and act on indicators. One practitioner recalled the case of woman found held in a room 

                                                           
103 Supra note 82: “Asylum screening and routing”, p 82. 
104 Id. pp 48-49. 
105 Id. pp 48-49. 
106 Id. p 72 
107 The UK Border Agency, ‘The UK Border Agency Response To The Independent Chief Inspector’s Report On 
Asylum: A Thematic Inspection Of The Detained Fast Track’ (UKBA, January 2012) 
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/25721
4/detained-fast-track.pdf>  accessed 26 August 2018, p 7. 
108 Supra note 82: “Asylum Screening and Routing”, p 67. 
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without her passport, surrounded by sex toys and visibly bruised who was not 

identified as a potential victim of trafficking at screening. 

Another area of concern for almost all practitioners interviewed was the Home Office’s 

ability to identify victims of torture. Upon entering immigration detention a rule 34 

medical assessment must be offered to detainees, or at a later date if they do not 

consent on arrival.109 If there are indicators that a person has previously been tortured, 

or if a person discloses that they have been tortured, a rule 35 assessment must be 

carried out by a doctor to assess whether the applicant has injuries consistent with their 

account.110 On the one hand, this process has been improved following the case of 

Medical Justice & Ors v SSHD, where the Home Office’s definition of torture was found to 

be unlawful because it did not include torture inflicted by non-state actors.111 As a 

result, the Adults at Risk In Immigration Detention guidance now uses the broader 

definition of torture, meaning that in future more people should stand to be recognised 

as torture victims.112 However, the actual process for identifying torture victims 

remains a point of concern. Under the DFT, Stephen Shaw reported failings with rule 35 

reports, particularly because they were carried out by doctors who were not 

independent of the asylum process.113 The rule 35 process itself has not been changed 

under DAC and assessing doctors continue to be contracted by the Home Office rather 

than independent. If anything, the slower speed of DAC has worsened the rule 35 

process, with practitioners reporting exceptionally long delays for applicants to receive 

rule 35 assessments. Home Office guidance states that rule 35 assessments should be 

conducted ‘as soon as possible’ and that rule 35 reports should be considered ‘as soon 

as possible but no later than the end of the second working day after the day of 

receipt.114 In reality, practitioners report applicants having to wait weeks and even 

                                                           
109 R. (on the application of ZA (Pakistan)) v Secretary of State for the Home Department [2018] EWHC 183 
(Admin). 
110 Home Office, ‘Detention Services Order 09/2016 Detention Centre Rule 35 And Short-Term Holding Facility 
Rule 32, Version 5.0’ (Home Office, 2 July 2018) < 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/721637
/dso-09-2016-detention-centre-rule-35-v5.0.pdf> accessed 16 August 2018, pg 9.  
111 Medical Justice & Ors v SSHD [2017] EWHC 2461 (Admin).   
112 Supra note 110: “ Detention centre rule 35”, pg 7. 
113 Stephen Shaw, ‘Review into the Welfare in Detention of Vulnerable Persons A report to the Home Office by 
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months for assessments to be conducted so that their client’s vulnerability can even be 

considered by the Home Office. 

b. When Vulnerable People Are Identified Are They Being Released? 

Once the Home Office have accepted that a person is vulnerable, there is still the matter 

of whether they should be released. As set out above, Home Office policy requires that 

the risk of harm in detention be weighed against immigration factors in a balancing 

exercise. In reality, this means that a person can be identified as vulnerable but not 

released from immigration detention.  

Home Office policy sets out three levels of evidence of risk which should each be given 

different weighting, with level one being a self-declaration of vulnerability and afforded 

little weight, and level three being a professional assessment finding both vulnerability 

and that detention would be harmful and which should consequently be given the most 

weight.115 

In their recent report, Amnesty International studied 28 cases of people held in general 

immigration detention and found that the Home Office regularly put excessive 

weighting on immigration facts over risk factors to avoid release.116 They examined 

detainees’ files, and found that officers mislabelled people’s compliance risk, rating 

them as a medium risk when they had always complied with reporting or refusing to 

give them any compliance rating to avoid having to rate them as low risk.117 They also 

found that even people with level three evidence of risk were kept in detention for 

immigration reasons, including in one case for the stated reason of avoiding a ‘negative 

view of the Home Office by the general public’.118 If Home Office staff are able to apply 

such reasoning to prevent release, the whole Adults at Risk policy becomes redundant. 

 

 

 

 

 

                                                           
115 Supra note 96: “Adults at Risk”, p 7. 
116 Supra note 94: “Amnesty International”, p 32. 
117 Id. p 32. 
118 Id, p 37. 
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c. Are failings in individual cases enough to amount to an inherently 

unfair system? 

 

Despite clear problems in this regard, it is difficult to show that failings in individual 

cases are enough to make the whole system of DAC unlawful in the same way as the 

DFT.  

 

This was the stumbling block for the applicants in the High Court case of Hossain v 

SSHD, where Cranston J considered four joined cases of vulnerable detainees in a 

challenge that DAC was systematically unfair.119 For each applicant, the Home Office had 

missed vulnerabilities at screening, including trafficking and mental health 

conditions.120 The judgment was based on the old vulnerability criteria in Chapter 55 of 

the EIG, which were arguably worse than the current criteria.121 However, Cranston J 

found that the system was not unlawful. He focused on the flexibility built into the 

policy, and the fact that most applicants in DAC have already been in the country for 

many years and have dubious immigration records making them absconding risks.122 

He noted ‘heavy hints of abuse of the rule 35 process’ by detainees making false claims, 

and ultimately found that the government was entitled to have its policy.123 He 

concluded that DAC was not the DFT, and that DAC’s flexibility and access to legal 

representation made it systematically fair even if in some individual cases it was not. 

Certain aberrant cases did not represent the full run of cases. 124 He refused to quash the 

system, but he did note that government had failed to properly address its equality 

obligations.125 Following Hossain, the Home Office prepared a Policy Equality Statement 

declaring that DAC had ‘full regard for protected characteristics written into its 

fundamental purpose and principles.’126By the time the case was heard by the Court of 
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Appeal under the anonymised title of TH, the court was satisfied that all obligations had 

been met by the secretary of state and Cranston J’s decision was upheld.127 

 

Following this decision, it appears that the courts are reluctant to declare the whole 

system of DAC unlawful on the basis that the vulnerabilities of some individuals are 

missed. Cranston J repeated the finding in Detention Action that unfairness had to be 

found across the full run of cases for DAC to be unlawful.128 He also noted his reluctance 

to rule on the lawfulness of the system as a whole, in comparison to Detention Action 

where the court only had to examine specific legislation in the fast track appeal rules.129 

 

Overall, it is difficult to assess whether DAC is unlawful in how it identifies vulnerable 

people. Certainly some people detained under DAC have suffered unlawful detention 

because their vulnerabilities were not identified or given sufficient weight against 

immigration factors. But showing that the whole system is inherently unfair as a result 

is more difficult. Applying the Detention Action criteria, there needs to be systemic 

unfairness across the full run of cases for a system to be unlawful. In Detention Action, 

all asylum applicants were disadvantaged by the tight timescales. However, under DAC 

only those who are vulnerable are disadvantaged by the failure to identify them as such. 

Amnesty International and Stephen Shaw have both made the case that every person 

detained in immigration detention is vulnerable, and that detention with no set time 

limit can only be damaging to those affected.130 This feeds into the bigger debate on 

time limits for immigration detention. As the legal position currently stands following 

the Detention Action criteria, it may be that DAC is not systematically unlawful in its 

failure to identify and release vulnerable people. On the other hand, making the case 

that all detainees are vulnerable and that those particularly vulnerable must be 

identified and released, it does appear that DAC is failing. In this respect it may well be 

that DAC is unlawful due to its failings regarding vulnerable people, just as its 

predecessor was. 
                                                           
127 The Queen of the Application of TH (Bangladesh) and others, v Secretary of State for the Home Department 
[2016] EWCA Civ 85. 
128 Hossain and others v Secretary of State for the Home Department [2016] EWHC 1331 (Admin), para 156. 
129 Id, para 144. 
130 Supra note 94: “Amnesty International”, p 27; Stephen Shaw, ‘Review into the Welfare in Detention of 
Vulnerable Persons A report to the Home Office by Stephen Shaw, Presented to Parliament by the Secretary of 
State for Home Department by Command of Her Majesty’ (Gov.uk, January 2016) < 
https://www.gov.uk/government/publications/review-into-the-welfare-in-detention-of-vulnerable-persons> 
accessed 19 August 2018, pp 83-85. 
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I. Conclusion and Recommendations 

This dissertation has considered how DAC is different to the DFT, and whether DAC 

should also be considered unlawful. 

From a broad perspective, DAC and the DFT are similar in that they are both processes 

for considering asylum cases whilst the applicant is held in detention. In itself, this is a 

controversial matter, though outside the scope of this paper.  

Despite this broad similarity, in many ways DAC and the DFT are entirely different. They 

are different in the criteria for the detention of asylum applicants, in their flexibility, and 

in the opportunities for applicants to access legal advice. Through each of these changes, 

DAC has improved in comparison to the DFT. However, another change, that of the 

extreme slowing of the processing of DAC cases, appears to be a worsening under DAC. 

Though few may wish to return to the rapid process of the DFT, the absence of any 

published deadlines at all by the Home Office has led to applicants being detained for 

unnecessarily long periods under DAC. 

On the other hand, there are still some notable similarities. The system for identifying 

and releasing vulnerable people has changed very little between the DFT and DAC, and 

concerns remain that vulnerable people continue to be unlawfully detained. 

This leads to the issue of whether DAC should be considered unlawful, as its 

predecessor was.  Following the decision in Lord Chancellor v Detention Action, this 

depends on whether the levels of unfairness under DAC reach the point that they are 

inherent and impact the full run of cases processed. Showing that certain individual 

cases are unfair is not enough; for DAC to be unlawful requires a high threshold of 

systemic unfairness.  

At present, it is possible this level of unfairness may be met in relation to the slow 

processing of cases, resulting in unnecessarily lengthy and therefore unlawful 

detention. To establish this via strategic litigation, further research and statistics would 

be needed on how long each person held under DAC is detained while they wait for 

their cases to be processed. If the data shows that a significant proportion of cases are 

being considered so slowly there cannot be expectation of removal within a reasonable 

period of time, their detention would be unlawful under the Hardial Singh principles 

and DAC could be shown to be an unlawful system.  
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In addition, it is possible that through strategic litigation the failure to identify and 

release vulnerable asylum applicants could be shown to amount to inherent unfairness 

rendering the system unlawful. However, it is difficult to establish whether these 

problems arise only in individual aberrant cases or across the full run of applicants. 

Significantly more evidence would be needed on the numbers of vulnerable people not 

being identified and released to establish the extent of the problem. This is inherently 

difficult to document, as general data can only provide numbers of people identified as 

vulnerable, not numbers of people who should have been identified but were missed. 

While practitioners will be able to identify individual clients with these circumstances, 

it is likely a much wider piece of research would be needed to convince the courts that 

these failings amounted to a systemic level.  

To establish these points through strategic litigation, significant amounts of research 

would be needed to the scale of the Detention Action cases. Given the large work loads 

of legal aid practitioners and the lack of funding in this area, this may be difficult to 

achieve. Alternatively, advocacy could be considered to improve the current system. 

With respect to possible advocacy, this dissertation makes the following 

recommendations: 

• Express time limits should be placed on decision making in DAC cases, applying 

to the period after conducting the asylum interview and receiving any 

representations up until the time a decision is issued to prevent long and 

unnecessary waits in detention. 

• Regular and co-ordinated monitoring of DAC cases should take place to 

constantly consider the likelihood of the applicant being removed within a 

reasonable period of time, to ensure detention has not become unlawful 

pursuant to the Hardial Singh principles. 

• Clear safeguards should be added to the DAC detention criteria to prevent 

applicants with complex cases incapable of being decided quickly from being 

detained. 

• Increased training should be provided to enable Home Office staff to adequately 

identify vulnerable people both at screening and while in detention. 
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• Where people are identified as at risk, stronger safeguards should be established 

to prevent immigration factors being given excessive weight in preventing 

release.  

• Time limits should be put in place for carrying out rule 35 assessments. 

• Medical assessments in immigration detention should be carried out by 

independent doctors rather than doctors on long term Home Office contracts, to 

avoid potential conflicts of interest.  

• Greater transparency should be provided, with all aspects of DAC policy being 

published and with the regular publication of statistics on the DAC cases 

including the reasons for detention, whether the person was already in detention 

prior to the asylum claim, how long claims are taking to process, how many 

people are being identified as vulnerable and of those identified how many are 

being released. 

Overall, though the DFT and DAC may appear superficially different, future legal 

challenges or advocacy may establish that DAC is also unlawful. 
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